Office of Chief Counsel
Ol]j. Department of 4485 Northland Ridge Bivd.
. Col bus, Ohio 43229
O | Taxation Colais o 22

Fax: (614)644-9641

May 13, 2019

VIA E-mail: kkerns@ooa.org

Ohio Optometric Association

c/o Keith Kerns

250 E. Wilson Bridge Rd. Ste. 240
Worthington, OH 43085

Re: Prosthetic Device Definition Change

After the Department met with the Ohio Optometric Association (OOA) in February, we identified
information that OOA may find helpful in understanding the application of the exemption to eyeglasses
and contact lenses that applies to sales occurring on or after July 1, 2019,

Statutes at Issue

For O0A’s convenience, the Department pulled together the relevant portions of the sales tax statute
addressing the exemption for eyeglasses below. Generally speaking, all sales of tangible personal property
are subject to Ohio’s sales tax unless specifically exempt. R.C. 5739.02 governs sales tax exemptions and
includes:

R.C. 5739.02(B)(19) Sales of prosthetic devices, durable medical equipment for home use, or mobility
enhancing equipment, when made pursuant to a prescription and when such devices or equipment are
for use by a human being.

R.C. 5739.01 contains definitions of terms used throughout the sales tax chapter. The term “prosthetic
device” is defined as:

R.C. 5739.01(J)J) "Prosthetic device" means a replacement, corrective, or supportive device, including
repair and replacement parts for the device, worn on or in the human body to artificially replace a missing
portion of the body, prevent or correct physical deformity or malfunction, or support a weak or deformed
portion of the body. As used in this division, before July 1, 2019, "prosthetic device" does not include
corrective eyeglasses, contact lenses, or dental prosthesis. On or after July 1, 2019, "prosthetic device"
does not include dental prosthesis but does include corrective eyeglasses or contact lenses.

Because the exemption in R.C. 5739.02 requires that a prosthetic device (defined, as of July 1, 2019, to
include eyeglasses or contact lenses in R.C. 5739.01(JJJ)) must be issued pursuant to a prescription, the
term “prescription” is defined as:



(GGG) "Prescription" means an order, formula, or recipe issued in any form of oral, written, electronic, or
other means of transmission by a duly licensed practitioner authorized by the laws of this state to issue a
prescription.

The term eyeglasses are not defined by the Streamlined Sales and Use Tax Agreement or the Ohio Revised
Code. However, the term would generally include the lenses worn to aid vision as well as the
corresponding frames.

Exemption Certificates:

Any person claiming an exemption from sales tax for sales of prosthetic devices must complete an
exemption certificate as required by R.C. 5739.03(B){1). So, to the extent a vendor or seller of corrective
eyeglasses or contact lenses does not solicit a customer to file a blanket exemption certificate to alleviate
the responsibility of determining the actual liability of the consumer, this provision will continue to protect
the vendor or seller of corrective eyeglasses or contact lenses.

Additionally, the upon audit, the Department will make reasonable attempts to work with the vendor or
seller to determine taxability, regardless of the exemption certificate. To the extent that a vendor or seller
of corrective eyeglasses or contact lenses can identify on the invoice that the sale of corrective eyeglasses
or contact lenses is pursuant to a prescription the sale will meet the requirements of R.C. 5739.02(B)(19).

Questions and Answers:

Q: If there is a sale of frames and lenses together on the same invoice, are both items exempt?

A: If the items can be easily identified as a sale pursuant to a prescription, both items sold together are
exempt.

Q: If there is a sale of frames only, are the frames taxable?

A: Unless there is a fully-completed exemption certificate on file for the frames or there is evidence that
the sale of the frames is a repair or replacement part for previously-exempted corrective eyeglasses, the
sale of frames separately is taxable.

Q: If there is a sale of lenses only, are the lenses taxable?

A: If the lenses can be easily identified as a sale pursuant to a prescription, the sale of lenses is considered
exempt.

Q: Are “readers” subject to sales tax? .

A: Nonprescription “readers” are always taxable unless another exemption would apply. However, the
Department would require a fully-completed exemption certificate associated with the sale of this
nonprescription item to show the alternative exemption.

Q: Are repair and replacement parts to eyeglasses exempt?



A: Repair and replacement parts of corrective eyeglasses that previously met the exemption are also
considered exempt.

Q: Are contact lenses that change the color of the eye considered exempt?

A: If the lenses can be easily identified as a sale pursuant to a prescription, the sale of lenses is considered
exempt.

Q: Do | have to get an exemption certificate for each sale of corrective eyeglasses or contact lenses
purchased pursuant to a prescription?

A: Ideally, the receipt of the exemption certificate would provide the most protection for the vendor.
However, if your records provide clear evidence that the sale of the corrective eyeglasses or contact lenses
was issued pursuant to a prescription, the Department would consider those sales exempt.

Please let me know if you have any further questions or concerns.

Sincerely,

; ./.1

e D R 1)
(AU a/ 7/ i)j/rf o bep—

Laura M. Stanley, Esq.
Division Counsel, Sales and Use Tax

cc: Jennifer McFarland, Executive Administrator, Business, Excise and Energy Tax Divisions



ST 2010-03 - Sales and Use Tax: Drugs, Durable Medical Equipment, Mobility Enhancing Equipment, and
Prosthetic Devices — Issued September 2010; Revised May 2019.!

As part of its participation in the Streamlined Sales Tax effort, Ohio has adopted the uniform definitions approved
by the Streamlined Sales Tax Governing Board dealing with drugs and various types of medical equipment. These
definitions are set out below. This information release is being updated to reflect a change made in Am. Sub. S.B.
8 of the 132" General Assembly, which amended the definition of “prosthetic device” effective July 1, 2019.
This change results in the exemption of the sale of corrective eyeglasses and contact lenses pursuant to a
prescription from sales and use tax on or after that date.

Ohio Revised Code (R.C.) section 5739.01(FFF):

"Drug" means a compound, substance, or preparation, and any component of a compound,
substance, or preparation, other than food, dietary supplements, or alcoholic beverages that is
recognized in the official United States pharmacopoeia, official homeopathic pharmacopoeia of
the United States, or official national formulary, and supplements to them; is intended for use in
the diagnosis, cure, mitigation, treatment, or prevention of disease; or is intended to affect the
structure or any function of the body.

R.C. 5739.01(GGQG):

"Prescription” means an order, formula, or recipe issued in any form of oral, written, electronic, or
other means of transmission by a duly licensed practitioner authorized by the laws of this state to
issue a prescription.

R.C. 5739.01(HHH):

"Durable medical equipment" means equipment, including repair and replacement parts for such
equipment, that can withstand repeated use, is primarily and customarily used to serve a medical
purpose, generally is not useful to a person in the absence of illness or injury, and is not worn in
or on the body. "Durable medical equipment" does not include mobility enhancing equipment.

R.C. 5739.01(III):

"Mobility enhancing equipment" means equipment, including repair and replacement parts for
such equipment, that is primarily and customarily used to provide or increase the ability to move
from one place to another and is appropriate for use either in a home or a motor vehicle, that is not
generally used by persons with normal mobility, and that does not include any motor vehicle or
equipment on a motor vehicle normally provided by a motor vehicle manufacturer. "Mobility
enhancing equipment" does not include durable medical equipment.

! As with all information releases of the Tax Commissioner, this document serves to communicate with taxpayers how the
Department will administer Ohio taxes mandated by the Ghio Revised Code or relevant statutory changes. No information release
has any force or effect of law.



R.C. 5739.01(JI)):

"Prosthetic device" means a replacement, corrective, or supportive device, including repair and
replacement parts for the device, worn on or in the human body to artificially replace a missing
portion of the body, prevent or correct physical deformity or malfunction, or support a weak or
deformed portion of the body. As used in this division, before July 1, 2019, "prosthetic device"
does not include corrective eyeglasses, contact lenses, or dental prosthesis. On or after July 1,
2019, “prosthetic device” does not include dental prosthesis but does include corrective eyeglasses
or contact lenses.

The attached chart and addendum (in PDF format), which is not an all-inclusive list of all products within each
defined term, is the placement of the listed products, either as within the healthcare terms defined above or as not
included in those definitions. Where a product is not included in the attached list, the Department of Taxation
will use the list as guidance for application of the above definitions to any such product.

There are exemptions for these various types of medical items found in R.C. 5739.02(B)(18) and (19). These
sections provide exemption for:

e (18) Sales of drugs for a human being that may be dispensed only pursuant to a prescription; insulin as
recognized in the official United States pharmacopoeia; urine and blood testing materials when used by
diabetics or persons with hypoglycemia to test for glucose or acetone; hypodermic syringes and needles
when used by diabetics for insulin injections; epoetin alfa when purchased for use in the treatment of
persons with medical disease; hospital beds when purchased by hospitals, nursing homes, or other medical
facilities; and medical oxygen and medical oxygen-dispensing equipment when purchased by hospitals,
nursing homes, or other medical facilities;

e (19) Sales of prosthetic devices, durable medical equipment for home use, or mobility enhancing
equipment, when made pursuant to a prescription and when such devices or equipment are for use by a
human being.

5739.02(B)(18) - Drugs

“(D)rugs for a human being that may be dispensed only pursuant to a prescription” are entitled to exemption from
Ohio sales or use tax. This exemption is not limited to sales to an end consumer. Thus, purchases by a physician
or medical facility of drugs that can be dispensed or administered to patients on the order or a licensed practitioner
are entitled to exemption. However, over-the-counter medications that can be obtained without an order from a
licensed practitioner are not entitled to exemption.

For purposes of R.C. 5739.01(GGG) and R.C. 5739.02(B)(18) and (19), a “prescription” is any order, whether in
written, oral, electronic or other form, that is “issued *** by a duly licensed practitioner authorized by the laws
of this state to issue a prescription.” R.C. 4729.01(I) identifies those persons authorized by law to issue
prescriptions as:



() "Licensed health professional authorized to prescribe drugs" or "prescriber” means an
individual who is authorized by law to prescribe drugs or dangerous drugs or drug therapy related
devices in the course of the individual's professional practice, including only the following:

(1) A dentist licensed under Chapter 47135. of the Revised Code;,

(2) A clinical nurse specialist, certified nurse-midwife, or certified nurse practitioner who holds a
certificate to prescribe issued under section 4723.48 of the Revised Code,

(3) An optometrist licensed under Chapter 4725. of the Revised Code to practice optometry under
a therapeutic pharmaceutical agents certificate;

(4) A physician authorized under Chapter 4731. of the Revised Code to practice medicine and
surgery, osteopathic medicine and surgery, or podiatry;

(5) A physician assistant who holds a certificate to prescribe issued under Chapter 4730. of the
Revised Code;

(6) A veterinarian licensed under Chapter 4741. of the Revised Code.
Note, of course, that a veterinarian cannot prescribe medications for a human being.

Example 1 — A pharmacist receives a call from a physician’s office ordering a medication for a patient. The
medication is one that cannot be dispensed by the pharmacist without a prescription. The pharmacist fills the
order and dispenses the medication to the patient. The sale to the patient is exempt from Ohio sales or use tax.

Example 2 — A doctor prescribes an over-the-counter medication for a patient and writes the name of the
medication on a prescription pad. The patient goes to a local pharmacy to obtain the medication. The patient
finds the medication and purchases it. This transaction is taxable since the medication in question is not one that
can only be dispensed pursuant to a prescription.

Example 3 — A dentist orders a case of an anesthetic that the dentist will administer to patients when performing
certain procedures. The anesthetic is a medication that cannot be dispensed or administered except by a licensed

practitioner. The dentist’s purchase of the anesthetic is exempt.

Example 4 — A pharmacist fills a prescription issued by a veterinarian for a medication for a customer’s pet
cat. Since the drug is not for a human being, the sale is subject to Ohio tax.

R.C. 5739.02(B)(18) — Other exemptions

R.C. 5739.02(B)(18) provides exemption for:

Sales of *** insulin as recognized in the official United States pharmacopoeia; urine and blood
testing materials when used by diabetics or persons with hypoglycemia to test for glucose or



acetone; hypodermic syringes and needles when used by diabetics for insulin injections; epoetin
alfa when purchased for use in the treatment of persons with medical disease (.)

The same section provides exemption for:

Sales of *** hospital beds when purchased by hospitals, nursing homes, or other medical facilities;
and medical oxygen and medical oxygen-dispensing equipment when purchased by hospitals,
nursing homes, or other medical facilities (.)

Generally, hospital beds and medical oxygen dispensing equipment purchased by individuals would be durable
medical equipment for home use addressed under R.C. 5739.02(B)(19). An individual’s purchase of medical
oxygen pursuant to a prescription would be exempt as the purchase of a drug that can only be sold pursuant to a
prescription. This section grants exemption for purchases of these items by hospitals, nursing homes and other
medical facilities.

R.C. 5739.02(B)(19) — Durable Medical Equipment

The exemption for durable medical equipment, as defined in R.C. 5739.01(HHH), has three preconditions. First,
the durable medical equipment must be for home use. While the term “home use” is not defined, the use of the
term in the statute clearly indicates that sales of durable medical equipment to a hospital, physician’s office,
nursing home or other medical facility for use in providing medical services does not qualify for exemption under
this provision. Of course, some hospitals or medical facilities may qualify for exemption under another provision
of the Revised Code. For example, a charitable hospital could claim exemption under the provisions of R.C.
5739.02(B)(12).

The second limitation is that the durable medical equipment must be sold pursuant to a prescription in order to be
exempt. As noted above, a prescription may be issued by any form of transmission (e.g., oral, written,
electronic). A vendor or seller of durable medical equipment must retain evidence of a prescription in any
transaction where tax is not collected. The evidence may be any record of the prescription and could include a
copy of a written prescription or contemporaneous notes taken of an oral prescription provided by a medical
practitioner. In cases where the seller receives payment for durable medical equipment from a private or
governmental insurance company, the Department will consider evidence of the insurance payment as sufficient
proof that the sale was made pursuant to a prescription.

The third limitation is that the durable medical equipment be for a human being. No exemption will be allowed
under R.C. 5739.02(B)(19) for sales of durable medical equipment used in the care or treatment of animals, even

if prescribed for the animal.

R.C. 5739.02(B)(19) - Mobility Enhancing Equipment

Like durable medical equipment, mobility enhancing equipment is exempt under R.C. 5739.02(B)(19) when it is
sold pursuant to a prescription and for use by a human being. While mobility enhancing equipment could
frequently fit the definition of durable medical equipment, R.C. 5739.01(HHH) and (III) specifically provide that



the two terms are mutually exclusive. Thus, if an item qualifies as mobility enhancing equipment, it is not
considered durable medical equipment.

To constitute mobility enhancing equipment, the equipment must be “appropriate for use either in a home or a
motor vehicle.” Items designed for commercial or institutional use may not qualify for exemption under R.C.
5739.02(B)(19).

The exemption for mobility enhancing equipment does not include items that are incorporated into real
property. Thus, R.C. 5739.02(B)(19) does not provide exemption for materials used to build permanent
wheelchair ramps or to railings or bars that become incorporated into a home and lost their status as tangible
personal property.

Many items that are used to modify a motor vehicle for use by persons with physical impairments are considered
mobility enhancing equipment. However, mobility enhancing equipment does not include a motor vehicle, itself,
or any equipment normally provided by a motor vehicle manufacturer. Essentially, the exemption applies to
customizations of motor vehicles in order to accommodate the needs of the impaired individual.

Example — A wheelchair-bound individual purchases a motor vehicle from a motor vehicle dealer. The purchaser
has the vehicle taken to another vendor that installs a wheelchair lift and makes other modifications to the vehicle
so that it is usable by the purchaser. The purchaser has a prescription from a physician for the vehicle
modifications. The sale of the vehicle from the dealer is taxable. The sale and installation of the modifications
are exempt under R.C. 5739.02(B)(19).

R.C. 5739.02(B)(19) — Prosthetic Devices

The exemption provided by R.C. 5739.02(B)(19) for prosthetic devices contains two basic limitations: (1) the
items must be sold pursuant to a prescription; and (2) the items must be for use by a human being.

A prosthetic device need not be a permanent replacement or supportive device. For example, a catheter to support
the process of urination during a patient’s hospital stay would be a prosthetic device. Another example would be
a sling to immobilize a patient’s arm during the recovery from a shoulder injury. However, it is important to note
that both of these items must have been dispensed pursuant to a prescription in order to qualify for the exemption.

A purchase of a prosthetic device by a physician or by a hospital or medical facility on the order of a physician
for the treatment of a designated patient is exempt as being purchased pursuant to a prescription. Purchases by a
hospital or medical facility of items to be maintained in inventory are not made pursuant to a prescription, even
though the items may otherwise qualify as prosthetic devices. However, if such prosthetic devices are ordered
for a patient by his or her physician and separately itemized and billed to that patient or an insurance carrier, the
device would be considered to be a sale pursuant to a prescription. The hospital or medical facility would be able
to purchase such items exempt as items for resale.



Application of Other Exemptions

In any case where an exemption for durable medical equipment, mobility enhancing equipment, or a prosthetic
device is claimed for a statutory reason other than the exemption provided by R.C. 5739.02(B)(19), the vendor or
seller must obtain a fully-completed exemption certificate from the consumer. Failure to obtain such a certificate
could subject the vendor or seller to liability on audit for uncollected taxes.

Please contact the Taxpayer Services Division of the Department at 1-888-405-4039 with any questions regarding
this information release.

OHIO RELAY SERVICES FOR
THE HEARING OR SPEECH IMPAIRED
Phone: 1-800-750-0750
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